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IN THE UTAH COURT OF APPEALS 
TERRY B. COGAN, 
Plaintiff and Respondent, 
v. 
LINDA S. COGAN 
Defendant and Appellant. 
Case No. 890060-CA 
REPLY BRIEF OF APPELLANT 
Defendant-Appellant hereby submits her Reply Brief to 
Point 1, pages 7-9 of the Brief of Plaintiff-Respondent. 
SUMMARY OF ARGUMENT 
The arguments set forth in Defendant's Brief were 
raised in the pleadings, by motion, briefed, argued to the Court 
below and ruled on specifically by the Court below and all issues 
set forth therein are properly before this Court. 
Assuming they were not raised in the Court below they 
should be considered by this Court in the interest of justice. 
ARGUMENT 
POINT I 
THE QUESTION OF THE JURISDICTION OF THE COURT OVER THE 
SUBJECT MATTER OF THIS ACTION AND THE PARTIES INCLUDING THE 
MINIMUM CONTACTS OF PLAINTIFF WITH THE STATE OF UTAH IS PROPERLY 
BEFORE THIS COURT. 
Plaintiff argues that "Review does not include matters 
raised on appeal which were not presented during the lower court 
proceedings." (Respondents Brief p.7) Plaintiff then claims the 
"minimum contact" argument as a basis for in personam jurisdic-
tion is being raised for the first time on appeal. (Respondent's 
Brief p.7). 
Defendant's Petition-Amended Petition for Modification 
sought (1) an award of alimony or equitable restitution with 
Defendant being present in the State of Utah, (2) an increase in 
the child support for the minor children of the parties with the 
minor children being present and attending schools in the State 
of Utah, (3) judgment for an income tax deficiency with Defendant 
being harassed in the State of Utah, (4) judgment for various 
insurance deductibles and one half of non-covered medical and 
dental expenses with Defendant being pressed for the same in the 
State of Utah, and (5) matters relating to visitation and 
communication. (R.6-24;64-82) 
To these allegations of fact, Plaintiff filed a Motion 
to Dismiss or in the alternative a Motion to Quash on the 
grounds: 
1* That this Court does not have jurisdic-
tion over the subject matter of this 
case 
2. That this Court does not have personal 
jurisdiction or any basis for the personal 
jurisdiction over the Plaintiff. (R.31-33) 
Plaintiff supported his motions with a memorandum in 
opposition to the minimum contacts claimed in the Defendant's 
Petition-Amended Petition for Modification wherein he argued the 
lack of minimum contacts and that the said lack of minimum 
contacts precluded "long-arm" jurisdiction. (R.34-39) 
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During the oral argument on Plaintiff's motions on 
December 2, 1988 the following took place: 
THE COURT: You may proceed, counsel. 
MR. HOLMGREN: Your Honor, this was a divorce case that 
was granted by a New Mexico Court. 
THE COURT: I have read your pleadings. (Emphasis 
added) 
MR. HOLMGREN: The basis for my motion is that the 
wife, Mrs. Cogan, does not have personal jurisdiction over Mr. 
Cogan in this state. Therefore, contacts with — he has never 
had any contacts with the State of Utah by which long-arm 
jurisdiction could be invoked. Therefore, there is no personal 
jurisdiction and there is no basis for personal jurisdiction over 
Mr. Cogan. 
Second of all, the matters that are raised in her 
petition to modify, this Court does not have subject matter 
jurisdiction over those. They are subject to the continuing 
jurisdiction of the New Mexico Court. 
They are all — every one of them are financial 
matters: either alimony, child support, debts, payment of 
insurance. I think those are the only ones. And any order that 
is to be made against Mr. Cogan to either increase those payments 
or change those payments in any way still has to be done by the 
New Mexico Court. (R.53-54) 
**** 
MR. HOLMGREN: The fact of the matter is that it's a 
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basic notion that in order for this state to make any orders, 
original or orders of modification, against a person, this state 
must have jurisdiction over his body. Personal jurisdiction. 
And you cannot invoke that jurisdiction by means of filing a 
foreign judgment in this State. 
The fact of the matter is that guy is still in New 
Mexico. He has always been in New Mexico. And until he comes 
here or somehow establishes minimum contacts with this state, 
there is no personal jurisdiction. Thank you. (R.58) The Court 
then granted Plaintiff's Motion to Dismiss. (R.58,59;61-63) 
In the case of Rekward v. Industrial Com'n of Utah, 755 
P.2d 166 (Utah App. 1988), cited by Plaintiff, this court held at 
We do not consider issues raised for the 
first time on appeal. 
In the case of James v. Preston, 746 P. 2d 799 (Utah 
App. 1987), cited by Plaintiff, this Court held at p.801: 
In Utah, matters not raised in the 
pleadings nor put in issue at the trial may 
not be raised for the first time on appeal. 
(Citing cases) A matter is sufficiently 
raised if it has been submitted to the trial 
court and the trial court has had the 
opportunity to make findings of fact or law. 
(Emphasis added) 
In the case of Lane v. Messer, 731 P.2d 488 (Utah 1986) 
the Utah Supreme Court ruled at p.491: 
However, that issue was not raised by 
the pleadings and was not addressed by the 
trial court, but is raised for the first time 
on appeal. We therefore decline to rule on 
it... (Emphasis added) 
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In the case of Bundy v. Century Equip, Co. , 692 P. 2d 
754 (Utah App. 1987) this Court ruled at p.758: 
The second principle that governs our 
disposition of these issues is that matters 
neither raised in the pleadings nor put in 
issue at the trial cannot be considered for 
the first time on appeal. (Emphasis added) 
The foregoing cases do not state a hard and fast rule. 
In the case of Davis v. Mulholland, 25 Utah 2nd 56, 475 P.2d 834 
(1970), cited by Plaintiff, the Utah Supreme Court ruled at p.834 
as follows: 
Ordinarily an appellant cannot change 
his theory of the case on appeal from that 
presented to the court below. 
Nevertheless, the Supreme Court considered the change of theory 
of appellant and ruled against him on the merits. 
In the case of First Equity Corp. of Fla. v. Utah State 
University, 544 P.2d 887 (Utah 1975), also cited by plaintiff, 
the Court cited Davis v. Mulholland, supra, and stated in a 
footnote that "ordinarily, an appellant cannot raise a theory on 
appeal for the first time different from that presented to the 
court below." Nevertheless, the Court considered the new theory 
of the appellant on appeal without it's having been raised to the 
Court below. 
The "minimum contacts" of Plaintiff with the State of 
Utah are raised in the "pleadings" which the Court below claims 
to have read. In addition, the "minimum contact" issue was 
raised by Plaintiff in his motions, argued, and ruled on specifi-
cally by the Court below. 
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Thus, the issues presented in Appellant's Brief are not 
being raised for the first time on appeal. Even assuming that 
Plaintiff's argument is correct, the Court should consider the 
important issues in this case before forcing Defendant to return 
to the State of New Mexico to seek much needed relief. 
CONCLUSION 
This case and all issues raised in Appellant's Brief 
are properly before the court. 
Dated this *~L\\ d day of August, 1989. 
Respectfully Submitted, 
Wendell P. Abies 
Attorney for Defendant/Appellant 
CERTIFICATE OF SERVICE 
I hereby certify that on the *7^ vx ^  day of May, 1989, 
two (2) true and correct copies of the foregoing Reply Brief were 
mailed, postage prepaid, to Randall J. Holmgren, Attorney for 
Plaintiff/Respondent, 50 West Broadway, 9th Floor, Salt Lake 
City, Utah 84101. 
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